.31 BINDING OVER ORDERS AND CONDITIONAL DISCHARGES

(1.31.1) This direction takes into account the judgments of the European Court of
Human Rights in Steel v United Kingdom (1999) 28 EHRR 603, [1998] Crim.
L.R. 893 and in Hashman and Harrup v United Kingdom (2000) 30 EHRR 241,
[2000] Crim. L.R. 185. Its purpose is to give practical guidance, in the light of
those two judgments, on the practice of imposing binding over orders. The
direction applies to orders made under the court’'s common law powers, under
the Justices of the Peace Act 1361, under section 1(7) of the Justices of the
Peace Act 1968 and under section 115 of the Magistrates’ Courts Act 1980.
This direction also gives guidance concerning the court’s power to bind over
parents or guardians under section 150 of the Powers of Criminal Courts
(Sentencing) Act 2000 and the Crown Court’s power to bind over to come up
for judgment. The court’s power to impose a conditional discharge under
section 12 of the Powers of Criminal Courts (Sentencing) Act 2000 is also

covered by this direction.

Binding over to keep the peace

(1.31.2) Before imposing a binding over order, the court must be satisfied that a breach
of the peace involving violence or an imminent threat of violence has occurred
or that there is a real risk of violence in the future. Such violence may be
perpetrated by the individual who will be subject to the order or by a third party

as a natural consequence of the individual’'s conduct.

(11.31.3) In light of the judgment in Hashman and Harrup, courts should no longer bind
an individual over “to be of good behaviour”. Rather than binding an individual
over to “keep the peace” in general terms, the court should identify the specific

conduct or activity from which the individual must refrain.

Written order

(11.31.4) When making an order binding an individual over to refrain from specified
types of conduct or activities, the details of that conduct or those activities
should be specified by the court in a written order served on all relevant
parties. The court should state its reasons for the making of the order, its
length and the amount of the recognisance. The length of the order should be
proportionate to the harm sought to be avoided and should not generally

exceed 12 months.



Evidence

(111.31.5)
(111.31.6)
(111.31.7)

Sections 51 to 57 of the Magistrates’ Courts Act 1980 set out the jurisdiction of
the magistrates’ court to hear an application made on complaint and the
procedure which is to be followed. This includes a requirement under

section 53 to hear evidence and the parties before making any order. This
practice should be applied to all cases in the magistrates’ court and the Crown
Court where the court is considering imposing a binding over order. The court
should give the individual who would be subject to the order and the prosecutor
the opportunity to make representations, both as to the making of the order
and as to its terms. The court should also hear any admissible evidence the
parties wish to call and which has not already been heard in the proceedings.
Particularly careful consideration may be required where the individual who

would be subject to the order is a withess in the proceedings.

Where there is an admission which is sufficient to found the making of a
binding over order and/or the individual consents to the making of the order,
the court should nevertheless hear sufficient representations and, if
appropriate, evidence, to satisfy itself that an order is appropriate in all the

circumstances and to be clear about the terms of the order.

Where there is an allegation of breach of a binding over order and this is
contested, the court should hear representations and evidence, including oral

evidence, from the parties before making a finding.

Burden of proof

(111.31.8)

(111.31.9)

The court should be satisfied beyond reasonable doubt of the matters
complained of before a binding over order may be imposed. Where the
procedure has been commenced on complaint, the burden of proof rests on
the complainant. In all other circumstances, the burden of proof rests upon the

prosecution.

Where there is an allegation of breach of a binding over order, the court should
be satisfied beyond reasonable doubt that a breach has occurred before
making any order for forfeiture of a recognisance. The burden of proof shall

rest on the prosecution.



Recognisance

(111.31.10)

(111.31.11)

The court must be satisfied on the merits of the case that an order for binding
over is appropriate and should announce that decision before considering the
amount of the recognisance. The individual who is made subject to the binding

over order should be told he has a right of appeal from the decision.

When fixing the amount of the recognisance, courts should have regard to the
individual’s financial resources and should hear representations from the

individual or his legal representatives regarding finances.

Refusal to enter into a recognisance

(111.31.12)

(111.31.13)

(111.31.14)

Antecedents

(111.31.15)

If there is any possibility that an individual will refuse to enter a recognisance,
the court should consider whether there are any appropriate alternatives to a
binding over order (for example, continuing with a prosecution). Where there
are no appropriate alternatives and the individual continues to refuse to enter
into the recognisance, the magistrates’ court may use its power under section
115(3) of the Magistrates Court Act 1980, and the Crown Court may use its

common law power, to commit the individual to custody.

Before the court exercises a power to commit the individual to custody, the
individual should be given the opportunity to see a duty solicitor or another
legal representative and be represented in proceedings if the individual so

wishes. Public funding should generally be granted to cover representation.

In the event that the individual does not take the opportunity to seek legal
advice, the court shall give the individual a final opportunity to comply with the

request and shall explain the consequences of a failure to do so.

Courts are reminded of the provisions of section 7(5) of the Rehabilitation of
Offenders Act 1974 which excludes from a person’s antecedents any order of

the court “with respect to any person otherwise than on a conviction”.

Binding over to come up for judgment

(111.31.16)

If the Crown Court is considering binding over an individual to come up for
judgment, the court should specify any conditions with which the individual is to
comply in the meantime and not specify that the individual is to be of good

behaviour.



Binding over of parent or guardian

(1.31.17) Where a court is considering binding over a parent or guardian under
section 150 of the Powers of Criminal Courts (Sentencing) Act 2000 to enter
into a recognisance to take proper care of and exercise proper control over a
child or young person, the court should specify the actions which the parent or

guardian is to take.
Security for good behaviour

(11.31.18) Where a court is imposing a conditional discharge under section 12 of the
Powers of Criminal Courts (Sentencing) Act 2000, it has the power, under
section 12(6) to make an order that a person who consents to do so give
security for the good behaviour of the offender. When making such an order,
the court should specify the type of conduct from which the offender is to

refrain.



