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subject to an overriding discretion for the Senior President or his delegate to
decide that the panel in a particular case is to be composed in a different way,
but in accordance with paragraph 15 of Schedule 4.

24. Subject to the desirability of creating a more flexible system our starting point is
likely to be the present pattern of panel composition. There will be consultation
before the Order is laid.

Clause 11 - Right to appeal to the Upper Tribunal

Clause 11(5)(f)

25. Clause 11(5)(f) provides that the Lord Chancellor may specify a description of a
decision to be excluded from the right of appeal from the First-tier Tribunal to the
Upper Tribunal. The basic pattern of appeal rights will for the most part remain as
they are now when jurisdictions transfer to the new tribunal. Where there is
currently a right of appeal, it will also exist after transfer. Conversely, where
decisions currently carry no appeal rights onward appeal can be excluded on the
transfer of the tribunal to the First-tier Tribunal.

26. In some jurisdictions it is not possible to appeal from the decision of a tribunal,
even on a point of law. Equally, in some jurisdictions, tribunals hear appeals
wider than on a point of law. Where there are currently no appeal rights in
transferring jurisdictions we will review the desirability of continuing that
exclusion. At present our provisional view is that appeal rights to the Upper
Tribunal should be created in tax matters and in appeals from what are now the
jurisdictions of the Mental Health Review Tribunal. We have not yet formed a
view on other jurisdictions.

Clause 11(8)

27. Clause 11(8) empowers the Lord Chancellor to specify who may or may not be
treated as being a party to a case for the purposes of making an appeal from the
First-tier Tribunal to the Upper Tribunal. The general policy intention is to not
change the basic pattern of appeal rights when jurisdictions transfer to the new
tribunal. At present, for instance, some rights of appeal under social security
legislation to the Social Security and Child Support Commissioners are not
limited to the claimant and the Secretary of State, but may include trades unions
and claimants' spouses.

28. Existing provisions in respect of who may be a party to a case for the purposes of
making an appeal from the First-tier to the Upper Tribunal, will be preserved at
the point of transfer. This power may also be used in the future as new appeal
rights are introduced.

Clause 13 - Right to appeal to the Court of Appeal etc.

Clause 13(6)

29. Clause 13(6) empowers the Lord Chancellor to provide for permission (or leave)
to appeal from the Upper Tribunal to the Court of Appeal not to be granted on the
application unless the Upper Tribunal or (as the case may be) the relevant
appellate court considers that the proposed appeal would raise some important
point of principle or practice, or that there is some other compelling reason for the
relevant appellate court to hear the appeal.






36.

37.

38.

39.

e Evidence and witnesses (including provisions relating to the payment of
expenses for those attending hearings)

Use of information

Set—off and interest

Arbitration

Correction and setting aside of decisions on procedural grounds

There are various other provisions in the Bill providing for the use of Tribunal
Rules such as:

clause 9(3): review powers of the First Tier Tribunal

clause 10(3): review powers of the Upper Tribunal

clause 16(9): time limits for applications for judicial review

clause 18(11): amendment to applications for judicial review

clause 19(5): transfer of judicial review cases from the High Court
clause 21(6): transfer of judicial review cases from the Court of Session
clause 27(6): provision about the enforcement of awards

clause 29(3): provision about costs and expenses

clause 29(4): provision about wasted costs

Sets of rules governing procedure in the First-tier and Upper Tribunals should be
capable of evolution over time to take into account the changing needs of tribunal
users as well as developments in legal and administrative practice and
procedure. The intention is for the Tribunal Procedure Committee to develop
sets of rules which are harmonised where possible but also to cater for the needs
of individual jurisdictions. Harmonised rules will aim to:

e Provide simplified appeal routes, and a common terminology for
processes

e Provide a common pathway through processes where feasible

e Facilitate proportional dispute resolution

The Tribunal Procedure Committee will have responsibility for the making of
tribunal procedure rules. We expect that they will develop a wide-ranging
programme of work.

Initial planning suggests that the Tribunal Procedure Committee will be
established in Autumn 2008. No programme of work has yet been set for the
Committee. However, the following areas are likely to be amongst the first that
the Committee will turn its attention to:

e Costs — there is a variety of costs regimes in operation across tribunals at
present. Some tribunals have no power to award costs; others have the
power to award them under very limited circumstances; others again have
the power to award costs only in cases of vexatious and unreasonable
behaviour.

o Delegation to staff — it is intended that staff will undertake a wide range of
functions in the new tribunals, although these will vary between
jurisdictions. These may include responsibility for formal procedural steps
(eg giving directions, summoning witnesses and extension of time limits)
but also responsibility for conciliation, mediation and early neutral
evaluation.
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52.

Orders abolishing tribunals will be brought into force at the point of transfer of

their functions (or should the functions of a tribunal be transferred in stages, at
the point of transfer of the last of their functions), thereby removing redundant

organisations from statute.

Clause 31(2)

53.

54.

55.

56.

Clause 31(2) empowers the Lord Chancellor to be able, in transferring functions
of tribunals listed in Schedule 6 to appoint judicial office holders to the First-tier
and Upper Tribunals created by the Bill.

In general terms, all currently serving tribunal judiciary will be appointed to one of
the new offices created by the Bill at the point that the functions of their tribunals
are transferred to the First-tier or Upper tribunals (or, should transfer of the
functions of a tribunal be achieved in stages, at the point of transfer of the first of
their functions). Where functions are divided between tiers a decision will have to
be taken as to where the members are allocated. A distinction may be drawn
between salaried and fee-paid members, or there may be a competition for
places on the Upper Tribunal. Orders effecting appointment will be brought into
force at the point of transfer of functions.

The offices of General Commissioner of Income Tax and of Clerk to the General
Commissioners will be abolished at the point that the functions of the tribunal are
transferred. At this point, the serving General Commissioners and Clerks will be
stood down although they will be encouraged to apply for positions in the new
structure.

An exercise to map serving tribunals judiciary into the appropriate office is
provisionally planned for Autumn 2007.

Clause 31(7)

57.

58.

59.

60.

The Lord Chancellor may provide, where functions of a tribunal have been
transferred under section 26, for the continuation of procedural rules (with or
without modification) following a transfer of functions.

It is anticipated that the Tribunal Procedure Committee will be established in
Autumn 2008. A programme of work has not yet been established for the
Committee. However, it is likely that comprehensive change to procedural rules
will only be achieved over a long timescale.

Early planning suggests that the tribunals whose functions will transfer to the
First-tier and Upper tribunals first are those already under the administration of
the Lord Chancellor. Initial plans also suggest that the start of the transfer may
begin in Autumn 2008. At the point of transfer of these tribunals, orders will be
brought into force transferring the existing sets of rules that govern procedure for
these tribunals. Minor modifications may be made to the sets of rules where
functions are to be transferred to the First-tier so that they align with the
provisions of the Bill. The same provisions will apply to the Upper Tribunal.

As the work of the Tribunal Procedure Committee progresses it is likely that the
rules relating to individual jurisdictions will in part be replaced with generic rules
although existing rules that specifically cater for the individual needs of
jurisdictions will be retained.

Clause 31(9)
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61. Clause 31(9) empowers the Lord Chancellor to make incidental, supplemental,
transitional or consequential provision, or provision for savings relating to the
transfer (or further transfers) of functions of tribunals; the appointment of tribunal
judiciary to offices created by the Bill; and the transfer of procedural rules.

62. To facilitate the smooth continuation of tribunal business at and beyond the point
of transfer, orders will ensure that all work underway in the tribunals at the point
of transfer of their functions can be completed by the new tribunals. The orders
will also ensure that references to tribunals that have been abolished under
clause 31(1) are removed from statute.

Clause 32 — Power to provide for appeal to Upper Tribunal from tribunals in
Wales

Clause 32(2)

63. Clause 32(2) empowers the Lord Chancellor to provide for the route of appeal
from a tribunal in Wales to align with that in England, so that in both countries the
appeals will lie to the Upper Tribunal.

64. Some tribunals (Mental Health Review Tribunal) operate under the same
legislation in England and Wales but are administered separately. This provision
permits onward appeal routes to be aligned to the Upper Tribunal from Wales as
in England (i.e. to prevent there being no onward right of appeal or for that to be
via the courts) whether or not the tribunal in Wales is administered through the
Tribunals Service.

Clause 32(3)

65. Clause 32(3) enables the Lord Chancellor to provide for an appeal against a
decision of a scheduled tribunal to be made to the Upper Tribunal, instead of to
the court to which an appeal would otherwise fall to be made, where the decision
is made by the tribunal in exercising a function in relation to Wales

66. Some tribunals, in relation to devolved matters such as health and education,
have a separate existence in Wales. Where this is the case, the intention is that
onward appeals should be heard by the Upper Tribunal, rather than either there
being no onward appeal or an appeal to the court. This will ensure equal access
to justice in England and Wales.

67. The intention in relation to appeals from Wales is that appellants will have access
to hearings in Wales and in Welsh.

Clause 33 — Power to provide for appeal to Upper Tribunal from tribunals in
Scotland

Clause 33(2)

68. Clause 33(2) empowers the Lord Chancellor to provide for appeals from tribunals
in Scotland to the Upper Tribunal, where such functions are transferred in relation
to England.

69. This order makes provision for the situation where the functions of a tribunal are

to be transferred in respect of England, or England and Wales, but not in respect
of Scotland; and where there is a misalignment of appeal routes to the Upper
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Clause 42: Fees

Clause 42(1)

85. The Lord Chancellor may prescribe fees for anything done by the First-tier
Tribunal, the Upper Tribunal, the Asylum and Immigration Tribunal and an added
tribunal (see below), or for mediation conducted by tribunal staff. Before making
such an order the Lord Chancellor must consult the Senior President of tribunals
and the Administrative Justice and Tribunals Council.

86. A small number of tribunals currently charge fees to appellants. In the future it
may be appropriate to charge fees in other or new jurisdictions.

87. The intention is that fees will continue to be charged where they are charged at
present and to leave open the possibility that fees could be charged in other
circumstances in the future. No decision has been taken as to where fees might
be charged in the future, but two possibilities that have been considered are fees
to regulated business and against refusal of visas. Fees will not be charged
where to do so would cause financial hardship or where issues of personal liberty
or asylum are concerned.

Clause 42(3)
88. The Lord Chancellor may specify a tribunal as an ‘added tribunal’ for the
purposes of prescribing fees.

89. An order specifying a tribunal as an ‘added tribunal’ for the purposes of
prescribing fees will be brought into force to preserve fees where they are
charged at present, or prescribe fees for the first time, in relation to tribunals
which come under the administration of the Lord Chancellor but whose functions
will not transfer to First-tier or Upper Tribunals. There is no intention at present to
use this power.

Clause 45 — Abolition of the Council on Tribunals

Clause 45(3)

90. The Lord Chancellor may provide for the transfer to the Administrative Justice
and Tribunals Council any property, rights and liabilities of the Council on
Tribunals and the Scottish Committee of the Council on Tribunals.

91. This power enables the transition of the Council on Tribunals into the
Administrative Justice and Tribunals Council. So far no such property etc has
been identified.

Schedule 7 — Administrative Justice and Tribunals Council

Paragraph 2 5(2)
92. Lord Chancellor, Scottish Ministers or Welsh Ministers may provide for an
addition to the list of tribunals under the responsibility of the AJTC.

93. The purpose of this Rule is to allow the oversight responsibilities of the AJTC to
cover tribunals inside and outside the new tribunal system. At present the
intention is to mirror the existing range of tribunals subject to supervision by the
Council on Tribunals, currently set out in Schedule 1 of the Tribunals and
Inquiries Act 1992.
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Schedule 9, paragraph 12(2) - Judges and other members of First-Tier and
Upper tribunals: pension where office acquired under clause 28(2)

102.

103.

The Lord Chancellor may make regulations prescribing the circumstances,
time and manner in which an opt-in election under paragraph 11(3) of that
Schedule may be made. Paragraph 11(3) allows a person to elect to have
the provisions of Part 1 of the Judicial Pensions and Retirement Act 1993
apply to them.

It is envisaged that regulations will be made which, subject to further
consideration, would reflect the existing Judicial Pensions (Miscellaneous)
Regulations 1995 as amended. Regulations will be brought into force at the
point that tribunal judiciary are appointed to one of the five generic offices
created by the Bill. This provision will operate in relation to individual office
holders and their pension entitlement.

Schedule 9, paragraph 12(6)

104.

105.

106.

The Lord Chancellor may make regulations to prescribe the effective date to
be applied when an election to opt-in is made to transfer service from a non
judicial pension scheme into the judicial pension scheme under the 1993 Act.

Subject to further consideration, it is envisaged that regulations would reflect
the existing Judicial Pensions (Transfer Between Judicial Pension Schemes)
Regulations 1995. These provide for the determination of a ‘service credit’ on
transfer to the Judicial Pensions and Retirement Act 1993 scheme. This is
based on the principle of ‘actuarial equivalence’. On this basis total service for
the purpose of benefits under the 1993 Act scheme would be the aggregate
of the service credit period and the period of actual service under the scheme
Up to a maximum of 20 years.

Schedule 9, paragraph 18(3) amends the 1993 Act and the new section
12(A)(3) and permits regulations to be made for calculating the amount or
value of rights transferred from other public service pension schemes as well
as how those rights are to be put into effect.

19









118.

1109.

120.

121.

122.

Is a power conferred on the Lord Chancellor, to introduce a statutory
instrument by affirmative resolution to allow the Lord Chancellor to amend or
supplement clauses 51(5)-(7) and which is separate from the order making
power in clause 51(1). There is no intention at present to exercise this power.

This power allows the Lord Chancellor to change the point at which a person
is deemed to become a barrister or solicitor (for the purposes of determining
their eligibility for judicial appointment), so providing the flexibility to respond
to future changes in the professional regulatory rules so as to ensure they do
not impact adversely on the judicial appointments arrangements. When ILEX
individuals are deemed eligible under 51(1) then the Lord Chancellor may
wish to supplement (5)-(7) with a provision indicating the point at which a
person is deemed to become a legal executive for the purposes of the Act.

Currently solicitors start counting time only once they have completed their
training contract and are admitted to the Roll, whereas barristers start
counting time from the date they are called to the Bar but before they have
finished their pupillage. Clause 51 will create a level playing field across the
profession in respect of the starting point for eligibility by providing that both
solicitors and barristers must have completed training or pupillage before they
can start counting time towards eligibility. The Order making power will
provide the necessary flexibility to adapt to any future changes in the
Profession, without the need for further primary legislation.

It is the intention that the Lord Chancellor, should, following consultation with
the Lord Chief Justice and the Judicial Appointments Commission be able by
Order to vary the point at which a barrister or solicitor is deemed first to hold a
gualification for the purposes of eligibility for judicial office.

Annex A shows a table that sets out the judicial appointments that will be
extended to ILEX, ITMA and CIPA and set out in the statutory instrument.

Schedule 10

123.

Paragraph 2 of Schedule 10 inserts a new order making power in to the

London Buildings Acts (Amendment) Act 1939. Similarly paragraph 29 of Schedule
10 inserts a new order making power in to the Social Security Act 1998. The powers
are similar to that found in clause 51(1). They allow the Lord Chancellor to specify a
gualification for eligibility for appointment to the tribunals set up under each of the
aforementioned Acts. The intention is for these powers to be exercised in the manner
described above for Clause 51(1).
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178.

179.

180.

181.

We intend that regulations made under paragraph 42(a) will further state that
the sale (normally by public auction unless the court orders otherwise) must
be advertised at least 3 days before it is held. It is intended that sale by public
auction will include sale in an auction room, sale by electronic methods such
as “ebay” and sale by advertisement.

We intend that the sale will be conducted in accordance with regulations
made under paragraph 42(b). These will state that an auctioneer must carry
out the sale.

Finally, we intend that regulations made under paragraph 43 will also make
provision about the place of sale including the circumstances when the sale
may take place on the premises where the goods were found and when the
occupier’s consent is not required in this regard.

Regulations under paragraph 43(1) will state that in most circumstances the
sale of controlled goods will take place in an auction house and regulations
under paragraph 43(2) will state the circumstances when the sale may take
place on the premises where the goods were found. This will include for
example, where the goods to be sold are large and heavy items on business
premises which will be too bulky and costly to remove. It is intended that the
enforcement agent will have to apply to the court for permission to be able to
carry out the sale on the premises where the goods were found. Regulations
under paragraph 43(3) will state the circumstances when the sale may be
held on the premises where the goods were found even without the
occupier’s consent. For example, the court will have the power to authorise
the sale on premises without consent of the occupier if the enforcement agent
can prove that the costs to remove the goods for sale elsewhere would be
disproportionate to the amount of debt that is owed.

Paragraphs 48 and 49 — Holding and Disposal of Securities.

182.

183.

Separate regulations will be required regarding the holding and disposal of
securities, to be made under paragraph 48(1), due to the unique nature of the
item taken into control i.e. securities. These may be held until they have
matured, when they will be of considerably more value.

It is anticipated that the information given to the debtor and any co-owner in
regulations under paragraph 49(3) and the restrictions under paragraph 49(4)
will be similar to that given to debtors and co-owners prior to the sale of other
goods in paragraphs 39 to 42.

Paragraph 50 — Application of proceeds.

184.

185.

The regulations made under this paragraph will state what should happen in
circumstances where the amount of money raised by the sale of controlled
goods does not cover the value of the unpaid debt and all associated costs.

We intend that regulations made at paragraph 50(4) will state that money
obtained from the sale of controlled goods will be applied in the following
ways:

e payment of the share due to any co-owner (if jointly owned goods
have been taken into control and sold);
followed by payment of the enforcement agent fees and charges;
o followed by payment to the creditor of the debt owed.
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201.

The ability for the courts to intervene in such a manner is crucial for ECHR
compliance in an out of court recovery method such as CRAR. It provides an
added level of protection for debtors from unduly overzealous pursuit for
relatively small sums. The grounds on which the court may intervene in this
fashion will be set out in regulations made by the Lord Chancellor under
powers contained in clause 73(2).

At present we have yet to finalise what those grounds may be. Officials will be
carrying out a process of consultation with interested parties on this issue.
After consultation with the judiciary in particular, it may well be decided to
leave this decision as to whether the court should intervene largely to judicial
discretion.

Clause 76— Right to rent from the sub-tenant

202.

208.

204.

205.

One of the notable features of the Commercial Rent Arrears Recovery system
is that the landlord may recover monies owed to him by the immediate tenant
from the sub-tenant. In effect, rather than paying rent to the tenant, the sub-
tenant will pay rents directly to the landlord to pay off the tenant’s arrears.

For this to happen, the landlord would need to give notice to both the tenant
and the sub-tenant that he intends to collect rent arrears owed to him by the
tenant in this way. The format of the notice that must be given to both the
tenant and the sub-tenant by the landlord to enable this to take place will be
set out in regulations made under clause 76(6). The period of time between
the notice being issued and the notice taking effect will be specified in
regulations made under clause 76(5)

Regulations will set out the form that the notice must take, the information that
it must contain, how the notice must be served, and what must be done to
withdraw the notice.

It is anticipated that the notice will have to be in writing; will have to contain
details of the amount owed by the tenant to the landlord, and what sum the
sub-tenant(s) will be expected to pay direct to the landlord; that it must be
served by the landlord on all parties; and that the notice will be withdrawn by
way of further written notification by the landlord to all parties that the notice
has been withdrawn. We anticipate a 14 day period for the notice to take
effect.
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Part 4 Enforcement of Judgements and Orders
Introduction

206. Part 4 of the Bill makes a number of changes to existing court-based methods
of enforcing debts in the civil courts. Part 4 also contains new provisions,
including powers to obtain information about debtors.

Background

207. Responsible creditors who are owed money and have gained judgment in
court should have the right to enforce that judgment. Equally, debtors should
be protected from the oppressive pursuit of their debts. Part 4 of the Bill
makes a number of changes to existing court-based methods of enforcing
debts in the civil courts.

208. Part 4 also enables the High Court and county courts to request information
about a debtor from among others the Department for Work and Pensions
(DWP) and Commissioners for Her Majesty’s Revenue and Customs (HMRC)
in order to assist in the enforcement of a judgment debt.

Clause 86 - Attachment of earnings orders: deductions at fixed rates

209. This clause introduces a new scheme of fixed deductions to be made under
attachment of earnings orders (“AEOs”) made by a county court to secure
payment of a judgment debt, and introduces Schedule 15, which makes
amendments to the Attachment of Earnings Act 1971 (“the AEA 1971") for
this purpose.

Schedule 15 Attachment of earnings orders: deductions at fixed rates

210. Paragraph 3 inserts a new section 6A into the AEA 1971, and subsection (2)
provides a power for the Lord Chancellor to make a fixed deductions scheme
in regulations.

211. Itis intended that such regulations will set out the scheme of deductions in
tabular format, in a similar way as is presently used for deductions from
earnings for the collection of council tax. It is envisaged that fixed deduction
rates will be reviewed and revised from time to time.

212. The exact levels of the tables will be set after careful consultation with
stakeholders from the court user and advice sectors, and the judiciary.

213. Fixed tables are already used for council tax and magistrates’ courts fines in
England and Wales. The current table for council tax AEOs looks like this:
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Monthly Net Pay Council Tax Table

Not Exceeding £220 0%

£220 to £400 3%

£400 to £540 5%

£540 to £660 7%

£660 to £1040 12%

£1040 to £1480 17%

Exceeding £1480 17% for first £1480, 50% in respect of
the remainder

214. Council tax deduction rates lead to quite high repayments for many debtors.
The main reasons for council tax tables being set at a higher rate, are:

e council tax has traditionally had a high priority in terms of collection
because it is a tax; and

e council tax debt arrears are based on debts accrued in one tax year and
therefore repayment has to be made over a short period, 12-18 months,
to ensure arrears for the following year are not built up.

215.  We may therefore look at setting the county court fixed tables at a lower level
than the council tax tables because although the judgment debt is important,
the additional justifications above do not apply. However the exact levels will
only be set after careful consultation with key stakeholders.

216. These tables prevent a deduction being made if the monthly net pay is £220
and below a month. We will have a similar 0% band but the figure may be
different and will take account of economic circumstances at the time (for
example, inflation). By preventing deductions below the 0% threshold, the
court will be safeguarding the income of those on low salaries.

217. Paragraph 5 inserts a new section 9A into the AEA 1971, making provision for
the suspension of AEOs made under the fixed deductions scheme.
Subsection (5) enables rules of court to specify the circumstances in which a
court can make or revoke a suspension order of its own motion. This is in line
with section 9(3) of the AEA 1971 (power of the court to vary or discharge an
AEO of its own motion).

218. Paragraph 7 inserts a new Schedule 3A into the AEA 1971. Paragraph 6(4) of
Schedule 3A provides an order making power for the Lord Chancellor to
specify a “changeover date” (when all existing AEOs made by a county court
to secure a judgment debt that are subject to the scheme of deductions
specified in Part 1 of Schedule 3 to the AEA 1971, will become subject to the
scheme of deductions set out in fixed tables). We will have to monitor
implementation of the fixed deduction scheme very carefully in order to judge
when the changeover date will be, and the Lord Chancellor will take a
decision based on the circumstances at the time. We are therefore unable to
say exactly when that will be.

Clause 87 - Attachment of earnings orders: finding the debtor’s current
employer
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219.

220.

221.

This clause inserts sections 15A to 15D into the AEA 1971 to enable Her
Majesty's Revenue and Customs (HMRC) information to be provided to the
courts for the purpose of re-directing a lapsed AEO. Clause 84 inserts
sections 15A-15C into the AEA 1971, to enable information to be provided to
the courts for the purpose of re-directing a lapsed AEO, to a debtor’s current
employer, by establishing an information gateway between the High Court,
magistrates’ courts, county courts and HMRC. Section 15B creates an
offence where a person further discloses information provided by HMRC
under section 15A(5) other than for a specified permitted purpose. Section
15B(8) provides a regulation making power for the Lord Chancellor to
exercise, with the consent of the Commissioners for HMRC, to restrict or
prohibit access to, or the supply of, information supplied by HMRC via the
information gateway.

It is intended that such regulations should specifically restrict rights of access
of creditors and the public to information that has been supplied via the
information gateway. Particularly, it is envisaged that such regulations should
restrict the effect of Part 5 rule 4 of the Civil Procedure Rule, (which enables
parties to proceedings and other persons to obtain copies of orders made in
public, such as AEOs). Such a power should be a regulation rather than a
rule making power to give HMRC greater control over the content of the
restrictions. We intend that regulations restricting access to information will
be subject to affirmative resolution parliamentary procedure.

Information obtained from HMRC might be passed between courts for
enforcement purposes. HMRC will have control over the information flow as
the Bill provides in section 15B(3) that any further disclosure by the court
must be with the general or specific consent of the Commissioners.
Information will also be further disclosed to the debtor and the employer,
(both of whom clearly will already be aware that the debtor is employed and
who he is employed by). Information obtained from HMRC will not be further
disclosed to the creditor or members of the public. There is a criminal
sanction on the face of the Bill for persons who use and disclose information
obtained from HMRC for a purpose that is not connected with an attachment
of earnings order.

Clause 89 — Charging Orders: power to set financial thresholds

222.

223.

This clause inserts in the Charging Orders Act 1979 a new section 3A. This
section will include two new regulation-making powers for the Lord
Chancellor. At subsection (1), he will be able to make regulations imposing
minimum financial thresholds below which a judgment creditor would not be
able to apply for a charging order. At subsection (2), he will be able to make
regulations imposing minimum financial thresholds below which a judgment
creditor would not be able to apply for an order for sale. These powers are
being introduced to provide further protection for genuinely vulnerable debtors
from unduly vigorous pursuit by overzealous creditors.

At present, we have not finalised at what level these thresholds should be set.
We will carry out research to judge where best to set these levels, and once
initially set, ongoing evaluation and research would need to continue to
enable period updates of these thresholds.
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Clause 90 - Application For Information About Action To Recover Judgment

Debt

224,

Clause 90(2) specifies that an application for information about action to
recover a judgment debt must comply with any provision made in regulations.
We propose that such regulations should specify the circumstances in which
a person may make such an application. The following list is indicative of the
circumstances under which an application could be made but it should not be
taken as definitive. It seeks to capture situations where the debtor is non-
compliant or falls out of contact with the court through the failure of an
enforcement mechanism.

e Following a forthwith default judgment: the information request/order may
be applied for simultaneously with the application for the forthwith default
judgment. The information request may then be granted immediately
following the issue of the default judgment (a default judgment is given
where the debtor has failed to attend the hearing).

e Following a default judgment: the information request/order may be
applied for at any point after the issue of the default judgment;

e Following wilful non-compliance with the Order to Obtain Information from
the Judgment Debtor: if the debtor has not responded to this Order the
creditor may apply for an information request/order as an alternative to
initiating the committal process; if the debtor is wilfully non-compliant at
the hearing, the creditor may request or the Judge may order an
information request/order;

e Following default on an Instalment Order: after the first instance of default
notice must be given to the debtor that further non-compliance may result
in an application for an information request/order; if, thereafter, the next
instalment is defaulted on, provided the creditor supplies evidence, by a
statement of truth, that the debtor is two instalments in arrears and due
notice has been given, it may be applied for;

e Following an unsuccessful Third Party Debt Order (TPDO): if an
application for a TPDO fails, the creditor may apply for an information
order, using as evidence the original judgment and notice of the failure of
the TPDO,;

e Following an unsuccessful Attachment of Earnings Order (AEO): if an
application for an AEO falils, the creditor may apply for an information
request/order using as evidence the original judgment and notice of the
failure of the AEO;

e By application on notice to a District Judge: creditors who have an
enforceable judgment, such as a High Court writ/ or a Tribunal award,
which may be enforced through the County Court.

Clause 91 - Action by the court

225.

This clause specifies that a relevant court must not make an information
request to the HMRC Commissioners unless regulations made under clause
94(4) and (7) (see below) are in force. This is to ensure that the scheme
cannot proceed until regulations have been made which have the
Commissioners’ agreement. This is established practice when working in
partnership with HMRC in this way.
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236. Subsection (7) gives the Lord Chancellor power to make regulations
establishing rules of court which govern access to or supply of information
disclosed. (See clause 96 above)

Clause 98 - Regulations

237. This clause covers the regulation-making powers under any of clauses 90 -
97 relating to information requests and orders. It compels the Lord Chancellor
to seek the agreement of the Commissioners for Her Majesty’s Revenue and
Customs (HMRC) when making regulations that impact on HMRC. This is
established practice when working in partnership with HMRC in this way. The
powers are necessary because the information-sharing provisions are likely to
evolve over time.
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Part 5 Debt Management and Relief

238.

239.

240.

241.

Part 5 of the Bill makes changes to two statutory debt-management schemes,
Administration Orders (Chapter 1) and Enforcement Restriction Orders
(Chapter 2).

Part 5, Chapter 3, also amends the Insolvency Act 1986 to allow for the
introduction of a new form of personal insolvency procedure that entails the
making, administratively by the official receiver, of a debt relief order (DRO)
on the application of an individual debtor who meets specified criteria as
regards his assets, income and liabilities.

Chapter 4 of Part 5 of the Bill empowers the Lord Chancellor (or his delegate)
to approve Debt Management Schemes (“DMSs”) operated by any body of
persons. Approved schemes will be able to arrange Debt Repayment Plans
(“DRPs”) for individual debtors. Subject to prescribed restrictions, schemes
will in effect be able to compel creditor participation (if the majority are in
favour of a plan being arranged) and plans will be able to compose (i.e.
reduce or partially write off) debts. These schemes could be operated by a
variety of service providers. Existing providers of debt management advice
and assistance do not have the power of compulsion and composition. In
future, they will be able to choose whether to offer an ‘approved scheme’ as
part of their service.

It is intended that DRPs will sit alongside and complement statutory schemes,
such as Administration Orders (“AOs"), DROs, bankruptcy and Individual
Voluntary Arrangements (“IVAs”). The intention is to provide a range of
options giving more choice and flexibility to assist the rehabilitation of over-
indebted people. The most appropriate scheme to use will depend on the
particular circumstances.

Administration Orders

Clause 101: Administration Orders

242,

243.

244,

245.

Clause 101 of the Bill replaces Part 6 of the County Courts Act 1984 (CCA
1984).

New section 112Al enables the Lord Chancellor to make regulations for the
whole of new Part 6 of the CCA 1984. However any changes would be
subject to consultation with stakeholders and the judiciary.

Unlike the existing legislation, debts incurred in the course of a business and
specified other debts (e.g. debts secured against an asset) will no longer be
able to be included in an AO. Section 112B(2) provides a new restriction in
that an order may be made in respect of “qualifying debts” only. Section
112AB defines qualifying debts by making it clear that all debts are qualifying
debts except for any debt secured against an asset or any debt specified in
regulations.

The power for the Lord Chancellor to make regulations is needed to allow him

to define clearly debts that cannot be included in an AO after taking account
of varying circumstances and the needs of both debtors and creditors.
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322.

The section also states (subsection (8)) that subject to anything prescribed in
the rules as to the procedure to be followed in carrying out an investigation
under this section, an investigation may be carried out by the official receiver
in such manner as he thinks fit. It is intended that any rules relating to the
conduct of an investigation by the official receiver will relate to the procedures
he must follow when carrying out that activity.

Section 251L(10) Power of official receiver to revoke or amend a Debt Relief

Order

323.

324.

This section sets out the circumstances in which the official receiver may
revoke the order and gives him a power to amend the order during the
moratorium period to correct errors and omissions. Revocation may take
place when information provided by the debtor to the official receiver turns out
to be incomplete or misleading, or where the debtor fails to comply with his
duties to provide information or attend on the official receiver. The order may
also be revoked if the official receiver ought not have made the order because
he ought not have been satisfied the criteria were met and also if the debtor’'s
income and property levels change (for example following a windfall) after the
order has been made and the debtor would no longer meet the criteria for
obtaining an order.

Rules may make further provision as to the procedure to be followed by the
official receiver when exercising his powers under this section, for example in
terms of notification of the revocation to the debtor and creditors, which will be
in writing. It is considered that matters relating to the procedure to be followed
are more appropriately placed in rules rather than in primary legislation.

Section 251M(4): Powers of court in relation to debt relief orders

325.

326.

327.

This section enables persons who are dissatisfied with the actions of the
official receiver to apply to the court and for the court to give directions or
make any order it thinks fit. It also enables the official receiver to make an
application for directions or an order in relation to any matter arising in
connection with the DRO or an application for a DRO.

An application to the court may, subject to anything contained in the rules, be
made at any time.

Detailed procedural rules relating to the form and manner of application to
court will be made using this power. They will be modelled as far as possible
on similar application procedures already in the Insolvency Rules.

Section 251S(4): Obtaining credit or engaging in business Power
conferred on: Secretary of state

328.

This section makes it an offence, if the debtor obtains credit (either alone
or jointly with another person) to the extent of a prescribed amount, or trades
in a name other than that which the DRO was made, without disclosing his
status. His status is that there is a moratorium in force in relation to a DRO or
that there is a debt relief restrictions order in force. The section also includes
an explanation of the expression “obtaining credit”.



329.

The Insolvency Proceedings (Monetary Limits) Order 1986 (S.l. 1986/1996)
makes provision for various monetary limits specified in the Insolvency Act
1986, and it is intended that that instrument will be amended to insert a
reference to the relevant amount for the purposes of this section. As with
bankruptcy, the “prescribed” amount will be included in this order as this
provision will be included in the list of specified sections to be covered by the
power in section 418. The prescribed amount in relation to bankruptcy is
currently £500 and it is envisaged that the same amount will apply in relation
to debt relief orders.

Section 251U(5) and (6): Approved intermediaries

330.

331.

In order to obtain a debt relief order, the debtor must make his application to
the official receiver through an approved intermediary. This section defines
an approved intermediary and makes provision for rules to specify the types
of activities that should be undertaken by an intermediary. This is in
secondary legislation to reflect the fact that the activities relate to procedural
and descriptive matters that may be subject to amendment or addition as the
nature of the intermediaries work evolves over time, and allows a quick
response should the need for change arise.

Activities to be undertaken by the intermediary will include identifying with the
debtor details of all his creditors and the amounts owing to them and
ascertaining with the debtor the level of his surplus income and the realisable
value of his assets. They will also include assisting the debtor to complete his
application and facilitating transmission of the application to the official
receiver.

Section 251U(4): Approved intermediaries

332.

333.

334.

The Secretary of State may by regulations make provision as to (a) the
procedure for designating persons to be competent authorities, (b) the types
of persons who may not be authorised to act as approved intermediaries, (c)
the procedure for dealing with applications to competent authorities for
authorisation and (d) the withdrawal of designation to act as a competent
authority.

At present it is intended that intermediaries be drawn from the free to debtor
face to face advice sector, but that over time (providing the service is free to
the debtor) they may be drawn from a wider pool. Given that the system may
evolve and that the matters covered by these regulations require detailed
provisions it is felt that Regulations provide the most appropriate mechanism
for legislating in this area.

It is envisaged that approval of competent authorities will be granted on an
“organisational “ basis to appropriate advice agencies who meet criteria as
regards training and competence of their staff and that the agency will then
make its own arrangements for approving individual staff to carry out the work
as approved intermediaries.

Schedule 18: Schedule 4ZA to the Insolvency Act 1986
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335.

Schedule 17 contains the text of new Schedule 4ZA to be inserted into the
Insolvency Act 1986. Schedule 4ZA sets out the conditions for making a debt
relief order.

Paragraph 6: Limit on debtor’s overall indebtedness

336.

337.

338.

The total amount of the debtor’s debts on the determination date (other than
unliquidated debts and excluded debts) must not exceed the prescribed
amount. The Insolvency Proceedings (Monetary Limits) Order 1986 (S.1.
1986/1996) that makes provision for monetary limits as specified in the
Insolvency Act 1986 and this limit will be included in the order.

The limit will be kept under review and amended if appropriate —for example
increased to take account of increases in average indebtedness. To enable a
quick response should the need arise, it is not considered to be appropriate to
include the limit on indebtedness in primary legislation.

The limit on indebtedness has been the subject of public consultation and
initially the amount will be set at £15,000.

Paragraph 7 (1) Limit on debtor’s surplus monthly income

339.

340.

The total amount of the debtor's monthly surplus income on the determination
date must not exceed the prescribed amount. This limit will be also be
included in the Insolvency Proceedings (Monetary Limits) Order 1986. The
limit will be kept under review and amended if appropriate —for example
increased to take account of increases in the cost of living. To enable a quick
response it is not considered to be appropriate to include the limit in primary
legislation.

The limit on monthly surplus income has been the subject of public
consultation and initially the amount will be set at £50.

Paragraph 7 (3) Limit on debtor’s surplus monthly income

341.

342.

343.

Rules may make provision as to how the debtor’'s monthly surplus income is
to be calculated and provide descriptions of income that is to be excluded for
the purposes of this paragraph.

The manner in which surplus income is to be determined has been the
subject of public consultation and it is expected that it will be calculated by
use of a form substantially similar to the “common financial statement” which
is widely used in the advice sector as a mechanism for examining a debtor’s
income and outgoings and presenting that information to creditors. The
calculation will also take into account the work undertaken by the official
receiver when he is calculating whether or not a bankrupt can afford to make
payments out of income to his creditors.

Since it is desirable that the procedure is, as far as possible, aligned with the
procedures used by debt advisors when advising their clients, it is thought
more appropriate to keep the nature of the method of calculation in rules, so
as to enable them to amended if necessary as the advice sector or the official
receiver change their practices.
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344. Income that will be excluded for the purposes of the calculation will include
benefit payments that cannot currently be claimed by a trustee in bankruptcy,

Paragraph 8(1) limit on value of debtor’s property

345. The total amount of the debtor’s property on the determination date must not
exceed the prescribed amount. This limit will also be included in the
Insolvency Proceedings (Monetary Limits) Order 1986. The limit will be kept
under review and amended if appropriate. To enable a quick response it is
not considered to be appropriate to include the limit in primary legislation.

346. The limit on the value of the debtor’s property has been the subject of public
consultation and initially the amount will be set at £300.

Paragraph 8(2) —limit on value of debtor’s property

347. Rules may make provision as to how the value of a person’s property is to be
determined and make provision for particular descriptions of property to be
excluded for the purposes of the paragraph. To ensure a consistency of
approach, here is a need to provide guidance to the intermediaries on the
most appropriate way to value the debtor’s property. but it is felt that primary
legislation is not the most appropriate mechanism to do this.

348. Property which currently does not form part of a bankruptcy estate —for
example such clothing, bedding, furniture, household equipment and
provisions as are necessary for satisfying the basic domestic needs of the
debtor and his family and tools, books vehicles and items of equipment
necessary to the debtor for use personally by him in his employment business
or vocation will be excluded from the calculation.

349. Assets which are included in the overall property limit will be valued at their
net realisable value, not what the debtor paid for them.

Debt Management Schemes

350. Chapter 4 of Part 5 of the Bill sets out provisions relating to the debt
management schemes. Clause 125 empowers the Lord Chancellor to make
regulations relating to this chapter.

Clause 106 - Approval by Supervising Authority

351. Clause 106(2) empowers the Lord Chancellor to make provision in
regulations about conditions that must be met, and considerations that must
or must not be taken into account in deciding whether to grant approval.
Clause 106(3) specifies that regulations may make provision about any
matter listed in Schedule 21.

352. Regulations may therefore include conditions and/or considerations about the
scheme operator, including constitution, governance, size and financial
standing together with the terms and operation of the proposed Debt
Management Scheme (DMS). These may include its:

e scope in terms of the type of debtor that the scheme will be open to (for
example, if operated by a council or trade union, people living in specified
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Part 6: Protection of Cultural Objects on Loan

376.

377.

378.

Part 6 of the Tribunals, Courts and Enforcement Bill provides immunity
against seizure to objects lent to this country from overseas for public display
in a temporary exhibition at an approved museum or gallery. The immunity
from seizure will apply whether seizure is ordered by the courts in relation to
civil proceedings, or by any law enforcement authorities seeking evidence in
an investigation, or to confiscate the proceeds of crime. Under the previous
law, immunity has only been given to objects which qualify for protection
under the State Immunity Act 1978. The absence of a more general immunity
for works of art lent to this country to be included in temporary exhibitions has
made museums and private owners increasingly reluctant to lend to such
exhibitions without a guarantee that their work will be returned. Part 6 of the
Bill seeks to ensure that this guarantee may be given.

Clause 129(2)(e) specifies that one of the conditions which must be satisfied
for the immunity to apply is compliance by the museum or gallery with
regulations made by the Secretary of State about the publication of specified
information about the object. The regulations will specify what information
must be published about each object being borrowed from overseas, when
the information should be published, and the manner in which it should be
published. The detailed contents of the regulations will be subject to
consultation with museums and galleries and interest groups. However, it is
currently envisaged that the regulations will require museums and galleries to
publish at least sufficient information to enable each object which is being
borrowed to be identified, and that this information should be published two
months before the opening of the exhibition.

Clause 129(9) gives the Secretary of State an additional power to make
regulations to require museums and galleries to provide persons with
specified information about an object in specified circumstances. Itis
envisaged that this power may be used to require museums to provide
information additional to that which has been published about a particular
object on request.
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