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Introduction

This document is the post-consultation report for the consultation paper, “Court of
Protection and Office of the Public Guardian Fees”.

It will cover:

e the background to the report;

e asummary of the responses to the report;

e adetailed response to the specific questions raised in the report; and
e the next steps following this consultation.

Further copies of this report and the consultation paper can be obtained by
contacting the Public Guardianship Office at the address below:

Public Guardianship Office
Archway Tower

2 Junction Road

London

N19 557

Telephone: 0845 330 2900
Email: custserv@guardianship.gsi.gov.uk

This report is also available on the Department’s website at: www.dca.gov.uk
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Background

The consultation paper ‘Court of Protection and Office of the Public Guardian Fees
was published on 7 September 2006. It invited comments on the proposals for a
new fee regime to be charged by the Court of Protection and Office of the Public
Guardian.

The Mental Capacity Act 2005 (the Act) establishes a new specialist court to be
known as the Court of Protection, with a new jurisdiction to deal with decision-
making for adults, (and in certain circumstances persons under the age of 16), who
lack mental capacity. The Act also establishes a new statutory office holder, the
Public Guardian, with a range of statutory functions as set out in Section 58 of the
Act. The Office of the Public Guardian, an executive agency of the DCA, will
support him, and the Public Guardianship Office will cease to exist.

The new Court of Protection and new statutory Public Guardian will have different
approaches from their predecessors and the proposed fee regime was developed
to try to take into account the changes. In light of this, the aim of the consultation
was to establish whether the fee proposals were considered appropriate.

The consultation paper invited comments on four areas of proposed fees to be
charged by the Court of Protection and Office of the Public Guardian (OPG). It
also asked for comments on the proposed policy for fee exemptions and
remissions.

The Consultation period closed on 29 November 2006 and this report summarises
the responses, including how the consultation process influenced the further
development of the proposed fee regime.

A list of respondents is at Annex A.
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Summary of the responses

Numbers of responses

1. We are very grateful for all the contributions made and would like to thank all
those who took the time to respond to this consultation.

2. Intotal we received 65 responses. Of these, over half were from individual
receivers including representative groups and from the legal profession,
including members of the judiciary. Together these two groups accounted for
58% of all responses.

3. The full breakdown by respondent type is as follows:

e Receivers and Representative Groups — 24 responses (37%)

e Legal Profession (including members of the judiciary) — 14 responses (21%)
e Local authorities or associated bodies - 9 responses (14%)

e Members of the public — 5 responses (8%)

e Other - 5 responses (8%)

e Charities or voluntary groups — 4 responses (6%)

e Lord Chancellor Visitors — 4 responses (6%)

4. The breakdown shows that the consultation raised significant interest among
those with experience of the current fee structure and users of the services of
the Public Guardianship Office and current Court of Protection. A smaller
selection of responses came from organisations involved in the development of
the Mental Capacity Act 2005 (the Act).

How the questions were answered

5. The consultation invited comments on the proposals for a new fee regime and
in particular, whether any proposed fees were inappropriate. Some
respondents made general comments on fees by providing details of personal
circumstances, often as a receiver. Others provided specific comment on each
fee, sometimes as representative bodies, whilst some highlighted specific
areas of particular interest. All the responses we received were reviewed and
the points made have been considered in light of the proposed fee regime.
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In the rest of this section we briefly outline the main themes that emerged from
the consultation process. The following section summarises the specific
responses received for each question. The conclusion provides how the
responses have informed the development of the proposed fee regime and
outlines the next steps to be taken.

Key themes emerging from the consultation

7.

10.

Fee level. Many respondents commented upon the proposed level of fees.
Whilst some felt they were too high and would deter those who might otherwise
use the OPG or the Court of Protection, others were supportive of the levels
and overall found them to be appropriate. Some felt unable to comment fully in
the absence of a clear indication of who was responsible for paying the fees.
This last point is not commented upon in this response as it was considered as
part of the Draft Court Rules consultation. The response to the Court Rules
consultation was issued in February 2007 and is available on the DCA website.

When a fee is incurred. The proposed simple structure outlined generic fees
to cover a wide range of decisions. Respondents wanted more information on
when a fee was incurred, what fees would apply to variations, how fees would
be incurred where there was an ongoing need for court involvement and why
there was a proposed charge for transitional changes made to receiverships.

Service provided by Court of Protection and OPG. Respondents noted that
the proposed system would have fees proportionate to the service provided to
the applicant by the Court of Protection and the OPG. Many asked for further
details as to what activities the OPG in particular would be carrying out, and
sought re-assurance that simple tasks would be charged accordingly.

Areas outside the consultation. Some respondents commented on matters
falling outside the scope of this consultation and are therefore not commented
upon within this response. These include the funding for care homes and NHS;
the current service provided by the Public Guardianship Office; legal aid;
responsibility for payment of fees; the costs of implementation for Local
Authorities; and details of individual cases. However, where appropriate, details
were forwarded to other areas of the Department for Constitutional Affairs
(DCA) or Public Guardianship Office for consideration. Some respondents
opposed the principle of recovery of costs in civil courts. However, we were
unable to take this view into account as this principle is an established part of
Government policy that provides the backdrop to the development of our fees
regime and cannot be changed as part of this consultation. Comments on the

6
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consultation process itself have been forwarded to the DCA Consultation Co-
ordinator.

Summaries of responses for each guestion

11. In our summary of the responses to specific questions that follows, we have
tried to outline the main reasons respondents provided and give a flavour of
some of the responses by providing a selection of quotes. Whilst we have
indicated how many people answered each the question, respondents often did
not answer a specific question but offered a broad comment on fees in general.
As a result we have tended to use words such as “a few” or “many” or “some”
to give a general sense of the level of responses that felt a particular way, or
commented on a particular area.

12. Some respondents gave more than one reason in support of their position. As a
result the number of individual views may add up to more than the total number
of respondents on an issue. This is not the case where the number is
expressed as a total number of respondents. Finally, equal consideration was
given to all points put forward in the responses, but in the summary it may not
have been possible to include every specific reason, given the wide range and
number of responses received.
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Responses received for each question

The following section sets out the main range of comments made by respondents
to each question. Our response to the issues raised is provided in the Conclusion.

Question 1

Having read the proposals for reforms to the organisation and processes to
provide a new Court of Protection and a new Office of the Public Guardian,
do you consider any of the individual fee changes proposed to be
inappropriate? If so, please explain why and what alternative charges you
would recommend in light of the service being provided.

Numbers of responses

64 respondents provided a comment on this question, either in general terms or in
relation to a specific fee. One respondent provided a nil comment return.

Proposed simple fee regime

Whilst the consultation paper set out proposals for a simpler fee structure, the
consultation questions focused on individual fee changes. Consequently, some
respondents did not address the issue of the overall structure at all; some
answered as a preface to or as part of question 1, and some views were provided
in the context of the overall response. 12 respondents were generally in favour of
the overall simplified approach to fees.

‘Overall the proposed fee arrangements do appear to be appropriate and may well
even result in clients paying reduced charges overall’

However, a number of respondents qualified their responses by approving the
overall package but adding concerns in relation to specified fees.

‘On the whole | consider most of the fees to be reasonable and appropriate.
However, | am concerned that the wording of the £400 application fee is a little
vague’

‘No, all fees appear appropriate with the exception of ‘reporting’
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16 respondents were generally opposed to the proposed simple fee structure. The
main reasons for this view was that the fees were too high and would deter
applicants, that the fees system should not be based upon a quota system and
opposition to the policy of recovery of costs in the civil courts. One respondent
recommended that a comparison should be made with the Scottish system of fees
in similar cases and another proposed a guiding set of principles for fees. A further
response said that it should be made clear that users must bear the cost of
services rather than suggest that changes do not fall disproportionately upon the
vulnerable.

‘Yes [Fees] wholly inappropriate’

‘As a receiver | was astonished that the implication seems to be just another way of
raising funds at the expense of mentally ill elderly people who should be given all
the support and consideration that the state can afford them’

Comment on Specific Fees

a) Increase in Enduring Powers of Attorney (EPA) reqistration fee to £125

Two respondents opposed the proposed increase in EPA registration fee, one on
the basis that no evidence was provided to justify increasing the cost of the service.
The other suggested that the increase would lead to a considerable increase in
administrative time and therefore should be delayed.

b) Lasting Powers of Attorney (LPA) reqistration fee of £150

12 respondents commented upon the proposed LPA registration fee, with 10
opposed and two in favour. Of those opposed, nine said that it was inappropriate to
charge two fees when registering both a personal welfare and property and affairs
LPA. They proposed a substantial reduction or that one fee should be charged,
given that the work for OPG would not be double. Three of the 10 responses said
that the level of £125 would deter applicants, particularly the elderly. One
respondent proposed that anyone over 75 should be automatically exempt and
some felt that it should be kept as low as possible to encourage use.

‘There will be no question of widespread use of LPAs if a £150 is imposed on each
registration.’

‘One fee is sufficient if registering both financial and personal welfare at the same
time’
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Some respondents sought clarification on a range of matters including why
registering an LPA cost £25 more than an EPA, whether there was any annual
charge for staying on the register and what was envisaged by ‘checks on
attorneys’.

One respondent felt that the increase in fees for searching the registers was
inappropriate as there had not been a 25% increase in inflation since the last
increase. Nor had any evidence been given to show that costs had increased by
this percentage.

c) Court Reporting Service — fee for the report plus an administration fee of £100

20 responses commented on this fee, with around half seeking further clarification
on the type of report, the circumstances when it would be ordered and that it would
not involve an element of double charging with the supervision fee. A few
respondents opposed any fee at all, with some giving qualified support on the basis
that it was court ordered or that the administration fee was justified.

Some respondents felt that this should be a fixed fee or at least an indication of the
level of fee. Some respondents said there should be no charge as reports by Lord
Chancellor’s Visitors were free of charge. A few felt that there should be power for
the court to waive the fee. One respondent wanted to know if Local Authorities
would be allowed to request a fee for any report commissioned.

‘If the Court, not the applicant decides that a report would be helpful, why should
the Applicant have to pay for it at all? This kind of service is provided in other family
cases without passing the cost on to the parties. Even if the cost of preparing the
report has to be paid, there is no justification for the administrative charge of £100.’

‘We have no objections to the administrative handling fee of £100 per report as we
are aware of the amount of work carried out in the Visits Office to facilitate the
operation’

‘The ‘actual cost of the report’ should not be charged in addition to the £100 fee
without a procedure for ensuring that the costs are reasonable in the
circumstances and not inflated by over-zealous, incompetence or other improper
factors’

d) Application fee to the Court of Protection of £400

This fee attracted the most interest amongst respondents. Of the 25 who
commented specifically on this fee, the following main concerns were raised.

10
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Firstly, as the proposed fee would apply across all applications, in some cases it
would be disproportionate to the level of work carried out by the OPG or the Court.
This would lead to simpler applications paying for more complex ones. Secondly,
the level would deter applicants. Thirdly, it was inappropriate to impose a fee of
£400 for all types of applications, and finally the cumulative effect of this and other
fees would be cost prohibitive.

Some respondents suggested a lower fee category for simple applications and
many examples were provided.

‘There needs to be a sound basis for a system under which applicants for orders
which do not require much work in effect subsidise applicants for orders which are
more labour intensive’

‘We are also concerned that the level of the application fee, together with the
hearing fee, will deter people applying to the court where they have concern about
a vulnerable person being exploited. If a relative believes, for instance, that a
holder of an EPA/LPA is abusing their position, they will be reluctant to apply to
court to seek that person’s removal if they have to pay a fee of £400 and a possible
further £500 for a hearing.’

‘For repeat applications like mine, £400 is extortionate’ [annual gifting up to
inheritance tax allowance]

‘We have concerns about further £400 fees being incurred each time an application
is made to vary an Order and consider that fees should be capped at say £1,000 in
this regard for the life of the case.’

e) Oral hearing fee of £500

13 respondents commented on this fee. Some felt that the fee level would restrict
access to the Court and deter those who otherwise might raise concerns relating to
abuse. Other respondents felt that no charges should apply as none are charged in
other civil courts. 3 respondents agreed that the fee seemed reasonable and
others asked for clarification on matters such as when an oral hearing would be
considered substantive and when was the fee payable.

‘In our view such a high fee may put people off putting matters before the Court
where a hearing would be the best means of resolving an issue. We wonder how
the high hearing fee squares with the declared aims of seeking to protect the
vulnerable’

11
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‘The oral hearing fee of £500 seems to be appropriate and reflects the additional
cost of parties attending at the court hearing.’

f) Fees relating to deputies

Many respondents answered this part of question with an answer to question 3 that
considered whether different levels of supervision were appropriate. In relation to
supervision fees, 7 responses were in favour of the £175 fee for ‘light touch’
supervision, with 4 opposed to the fee at that level or at all.

In relation to the £800 ‘close’ supervision fee, 11 respondents felt that the level was
too high given the work required. Some felt that it was an extreme jump between
the two levels with little justification provided. A further 4 respondents felt that the
£800 could only be justified if there was a distinct difference between the services
offered between the two levels and if the service from OPG was greatly improved.
One respondent felt that if a deputy required ‘close’ supervision then it would be
better for the court to appoint someone who fell into the ‘light touch’ category.

‘| see no problem with the ‘light touch’ fee which seems appropriate and will be
welcomed’

‘Annual supervision — Proposed fee — NIL - Reason, personal experience suggests
that minimal activity / communication takes place with the Office. Most queries are
well understood and responses are by standard letter with minimal personalisation,
taking no more that 5 to 10 minutes of someone’s time to resolve. Costs for this are
therefore minimal.’

‘As far as the proposed fee levels are concerned, again it’s difficult to give precise
views when so little is known about the processes to be used by OPG but £175
seems appropriate for a standard deputyship whereas £800 for ‘close’ supervision
seems grossly disproportionate.’

One respondent proposed a sliding scale of fees based upon the suitability of the
deputy and the degree of disability or medical condition of the vulnerable person.
One respondent felt there was no justification charging an annual fee in addition to
the annual supervision fee. One respondent felt that the £125 set up fee should be
subsumed within the £400 fee.

12
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q) Transitional Arrangements

12 respondents raised concerns on the proposed fee of £125 to transfer a
receivership to a deputyship. The main reasons were that it was double charging
as a fee had already been paid upon appointment as receiver and that this was a
cost of implementation that should be borne by Government. One respondent felt
that the rate should be set so that with the supervision fee, it totalled no more than
the current administration fee plus inflation.

‘...a fee would seem to be incurred as a result of changing the current
Receivership into a Deputyship. This seems to me to be double charging, since the
change is to a status which has already been approved, and paid for’

‘If the deputy is legitimately appointed and is carrying out his duties and all that is
going to occur is that this is to be transferred into a deputyship order due to a
change in the law, it would appear inappropriate that the patient has to pay a fee of
£125 to transfer something which he has absolutely no control over. In the
circumstances, existing arrangements which require no amendment, other than
transfer to deputyship order, we do not think should attract a fee’

Question 2
Are there any other fees that should be charged and why?

18 responses said that no other fees were appropriate. 9 respondents proposed
additional fees among them:

e Annual fee for searches by licensed users

Fee for bulk searches of the register

Fee for bulk change of title for local authority deputies

Fee to allow receivership units to charge a fee for providing OPG with
information

Fee to allow local authorities to charge for Property Management while
awaiting the sale of client’s property

Fee for appealing the court’s decision

Investigation fee

13
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Question 3

Having considered how it is proposed that deputies might be supervised in
the future, do you support different levels of supervision being applied to
different cases?

29 respondents were generally in favour of the two levels of supervision, with four
respondents opposed. Many respondents wanted more information on the OPG
risk assessment procedures, what criteria would apply for the allocation of deputies
and details on what OPG would offer deputies under close supervision. A few felt
that the trend of allowing Local Authorities to work at arms length should continue.
They thought it was appropriate for local authority receivers to be considered
competent and automatically allocated to the ‘light touch’ category, allowing OPG
to concentrate on other cases.

‘We are generally in support of this, however we would like the level set to be
transparent for all. When a decision is made about which level a deputy is subject
to, we believe that in fairness they should be given reasons for the decision’.

‘Yes. Particularly because it is anticipated that the majority of deputyships will fall
into the ‘light touch’ supervision category’

‘| do not support different levels of supervision being applied to different types of
cases. A deputy is either suitable or he/she is not.’

Question 4

Do you think that the proposals are the right basis for exemption and
remission of Court of Protection and Public Guardian fees? Do you think
there are any other matters in relation to remissions and exemptions which
should be provided for or which should be considered in developing the fees
strategy?

19 responses felt that the proposed exemptions and remissions were broadly
suitable, although many qualified this with examples of how the exemption criteria
should be expanded. 10 respondents were not in favour of the proposals on the
basis that the current system worked well and there was no need to introduce a
complex formula based system. One respondent proposed a sliding scale for
exemptions depending on the capital the court was protecting.

In respect of the second part of the question, some respondents were not in favour
of including a property when considering eligibility for exemption. Others felt that

14
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there should be the power to postpone and/or refund payments if hardship was
caused. Some felt the remission scheme must be transparent and recognise that
the older generation may be resistant to claiming benefits to which they are
entitled.

There was general support for the specific exception from the requirement to pay
fees for professionals searching the register. A few respondents wanted Local
Authorities to be exempt from payment of fees when they applied for an applicant
with less than £16,000. One respondent wanted to know if Local Authorities would
be exempt from payment in disputed health and welfare cases.

‘The new power to allow exemption from fees is welcomed. We do not agree that a
consideration of the net capital assets of the client should form part of the basis for
exemption. Where the client is a homeowner (as many will be) the outcome is likely
to be that they do not qualify for exemption, given recent trends in the housing
market. Such net capital assets are not readily convertible into liquid assets. There
does not seem to be any evidence or research on the likely impact of this
proposal.’

‘The list of means—tested benefits on page 23 is alarmingly short. No mention is
made of people whose care homes fees are paid by local authorities, replacing
income support paid under the ‘preserved rights’ scheme which ended in April
2002. Either an exhaustive check should be carried out to ensure that Court has
considered ALL relevant means-tested benefits or some discretion should be
allowed in the exemptions policy to ensure hardship is not caused.’

‘I do not agree with means testing. Should be the same for all’.
Question 5

In the Partial Regulatory Impact Assessment (PRIA) we have set out the
probable impacts of the proposed fees, remissions and exemptions policies,
as they affect diverse communities. We welcome your views on whether you
consider these assessments are correct.

12 respondents felt that the assessments within the PRIA were broadly correct. 5
respondents did not agree with the assessments for differing reasons, which
included that the assumptions on fees were too high, that the impact of fees were
not age neutral and would disproportionately negatively affect people with
disabilities. Two respondents felt that more up-to-date data should be used.

15
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‘We accept recommended option 1 — Single fees for generic types of application
and consider the assessments to be correct. We note the stated figures that
145,000 adults in England have severe and profound learning disabilities and at
least 1.2 million have mild to moderate disability’

‘Transparency and fairness would suggest that Local Authorities and NHS bodies
should be treated in the same way as any other body. This does not appear to be
the case in the impact assessment.

16
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Conclusion — our response and next steps

Introduction

1. With the number of consultations and level of ongoing communications from
both the Mental Capacity Implementation Programme and the Public
Guardianship Office, we are extremely grateful that so many found the time to
respond to this consultation. We are particularly pleased that many individual
receivers responded, as their experiences of the current system provided us
with a practical approach to the issues raised. We also welcome the comments
from professional and voluntary organisations, many of whom have been
closely involved in the development of the Act.

2. We have analysed all the responses against the backdrop of the different
approach to be adopted by the new Court of Protection (the Court) and new
statutory office of Public Guardian. As outlined in the consultation, the main
changes are that judges will decide upon all new matters that come before the
new Court, a new proportionate approach will be adopted for supervision of
deputies and a dedicated customer service team will be established.

3. We have outlined below how the responses have influenced the development
of the fees regime, and as well as highlighting the further work to be carried
out. A summary of the fees structure is provided here and further details will be
set out in due course. We will update the PRIA published with the consultation
and place it on the DCA website.

Fee Structure

4. We have noted the concerns raised by those who objected to the proposed fee
structure and reviewed the reasons for adopting this approach. Having taken
into account the issues raised in the responses, we believe that with the
modifications set out below, the proposed fee structure remains appropriate.
Firstly, we believe that a widely published remissions and exemptions policy,
together with greater clarity for when a fee is incurred, will help to ensure that
the level of fees do not deter applicants from using OPG or the Court.

5. Also, the imposition of an oral hearing fee will ensure that the most complex
cases, which require more court time, make an appropriately higher

17
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contribution to costs. To do otherwise would mean that straightforward cases,
requiring no oral hearing, would have to bear additional cost.

The alternative approach would be to adopt a policy of charging separate fees
for each and every individual type of work that the OPG and the Court could
undertake. However, in doing so we would lose the simplicity and transparency
that our current proposals provide. In addition, we consider that this would risk
leading to further costs for OPG and the court, which may have to be passed
on, and so many different fees charged that the process may prove
unmanageable. It would also be susceptible to frequent changes to the fees
charged. Finally, we have been re-assured by those respondents who were in
favour of the approach.

However, as mentioned above, the response has helped us in our work to
refine the regime and in doing so to meet some of the concerns raised by
respondents. We also recognise from the responses that there is a need for
OPG to highlight when a fee is incurred, provide an overview of what service
will be provided, the options of applying for exemptions and/or remissions and
when the service is provided free of charge. We have set out below some of
the main changes already agreed. The OPG will be working on further detalil
and a communications strategy for the fees regime to be in place in time for
implementation of these elements of the Act.

Increase in Enduring Powers of Attorney (EPA) Registration Fee

8.

We have taken on board the view that this increase will be an unnecessary
burden and may cause confusion, so there will be no change in the EPA
registration fee at this time.

Lasting Powers of Attorney (LPA) registration fee of £150

9.

10.

The decision to use two separate forms, one for Personal Welfare and one for
Property and Affairs LPA’s was supported by the majority of respondents to the
Lasting Powers of Attorney — Forms and Guidance consultation. As stated in
the response to the above-mentioned consultation, we looked again at the work
involved in registering two forms and whether any reduction was possible.

The approach of using two separate forms allows for someone to choose to
make only one type of LPA, provides the freedom to appoint different attorneys
for each type of LPA and to choose different persons to be notified when an
application to register the LPA is made. Consequently, it is expected that the

18
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only common data across both types of LPA’s may be the name and address of
the applicant. OPG have to perform the same checks and notification
requirements for each form, leading to little or no reduction in cost and effort.
There will therefore remain a single fee for handling and registering each LPA.

The cost to register an LPA is higher than that of an EPA due to the increased
amount of information that needs to be recorded and the statutory duty on the
Public Guardian to notify certain parties as part of the registration process.
However, following the registration of an LPA any subsequent administrative
tasks performed by the OPG, with regard to the LPA, will be carried out free of
charge. More details will be provided by OPG in due course.

Objections to aregistered LPA or to an EPA

12.

13.

We recognise the need to ensure that fees do not deter people from raising
objections to the registration of an LPA or about an EPA. Where a court
hearing is required, there will be no application fee for someone objecting to an
LPA or EPA prior to registration, where someone is entitled to do so by statute.
There will also be no application fee for an objection made to OPG by someone
entitled to do so by statue.

As the Public Guardian is under a duty to deal with complaints about the way in
which an attorney or a deputy is exercising their powers, no fee will be incurred
when complaints are made directly to the Public Guardian about a registered
LPA or an EPA.

Application to search the registers

14.

15.

There will be no annual fee for staying on the registers. The application fee for
searching the registers will increase to £25. However, an exception from the
requirement to pay fees for searching the OPG’s registers of LPAs, EPAs and
deputies may be available to certain categories of applicants and details will be
announced in due course.

We are grateful for the other types of fees suggested by respondents. The
provision of annual fees for searches by licensed users, fees for bulk searches
of the register and fees for bulk change of title for local authority deputies will
be considered as the fees policy develops.

19
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Court Reporting Service — Report fee plus an administration fee of £100

16.

17.

We have considered the responses in respect of court ordered reports and our
proposals have been revised. As a result reports prepared by external parties
will be charged at cost to the appropriate party as part of the court cost, but the
Public Guardian will charge no administration fee.

Reports provided by Court of Protection Visitors as ordered by the Court will
incur no fee.

Application fee of £400 and Oral hearing fee of £500

18.

19.

20.

21.

22.

The application fee of £400 will apply to a variety of decisions that the Court of
Protection may be asked to make. Some applications will be dealt with on
consideration of the application, some will require an attended oral hearing and
some will require the commissioning of further information. As previously
mentioned, only judges will decide upon all new matters that come before the
new Court, in contrast to existing arrangements.

As mentioned above, charging separate fees for each type of application would
mean introducing so many fees that the whole process would be
unmanageable, complicated and susceptible to economic change. Therefore,
an application fee of £400 will be charged for all applications and as a general
rule, an application to vary an order will be charged at the same fee as the
original application.

In response to concerns that this level of fee was inappropriate for simple types
of applications, the general scope and extent of authority that could be provided
to deputies upon appointment are being considered. This may enable some
decisions to be made without further recourse to the Court.

The oral hearing fee is to be set at £500 after a significant subsidy to reduce
the cost. This fee will be in addition to the application fee of £400. Both the oral
hearing fee and the application fee are eligible for exemptions and remissions
to ensure that anyone who will suffer hardship from payment of fees will not
usually have to pay, or will pay a reduced fee.

There was concern at the possible impact an oral hearing fee could have for
cases that require ongoing involvement with the Court. Therefore, we are
considering how, where the judge directs that further referrals to the court are
required, the fees are not excessive. Further details will be made available in
due course.

20



Court of Protection and Office of the Public Guardian Fees Summary of responses

Fees relating to deputies — New Orders

23.

24.

25.

26.

We are adopting a new proportionate approach in the supervision of deputies.
In the consultation paper we proposed that there would be two fees that a
deputy will be required to pay namely

o A deputy set up fee of £125 upon initial appointment to reflect the work
carried out by OPG

e An annual supervision fee depending upon the level of supervision based
upon an assessment carried out by the Public Guardian.

We believe that these two fees are appropriate, but in considering further we
have identified a third level of supervision which will apply to cases with limited
assets. This level will not attract an annual supervision fee. The new levels of
supervision and corresponding fees are set out below:

e £800 fee for cases which require the highest level of supervision and
involvement by OPG (to be known as Type I)

e £175 fee for cases which require a lower level of supervision and OPG
involvement (to be known as Type II)

e £nil fee for cases where assets are limited and minimal involvement with
the OPG is necessary (to be known as Type III)

Cases in Type | and Il will be subject to periodic review and will be transferred
between the various levels of supervision as and when necessary.

It is anticipated that the nil fee supervision category (Type IlI) will apply to most
cases where there are limited assets; matters which prior to the Mental
Capacity Act 2005 have been the subject of ‘short orders’ in favour of someone
who would look after a persons’ finances without appointment as a receiver.
The change ensures that the role of deputy is properly recognised in these
cases but that the requirement for supervision is minimal. In these cases the
deputy will only be required to pay the deputy set up fee of £125, after the initial
application fee.

The above fees will replace all current PGO charges relating to set up and
supervision of receivers. As a result we believe that this change will result in
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28.
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lower fees for the majority of cases. The responses re-assured us that this was
the correct approach given the assumption that the majority of deputies will fall

into the lower level of supervision category (Type Il). These fees will apply to all
orders appointing a deputy made under the Mental Capacity Act 2005.

Concerns were raised over the criteria to be used by the Public Guardian to
determine the level of supervision to be applied and the activities that will take
place within each level. The OPG intends to publish full details and explanation
of these criteria and processes in due course. At the same time details will be
made available of the process to appeal to the Public Guardian if a deputy
disputes the supervision level applied.

Organisations such as Local Authorities have multiple deputyships that
frequently require a change of deputy. OPG is considering whether to charge
one application fee for changing a deputy across multiple orders or a fee per
application.

Fees relating to deputies — Existing Orders

29.

30.

31.

Although upon implementation of the Act existing receiverships become
deputyships, the Public Guardian with the Court of Protection will be
maintaining services to ensure a smooth transfer of the protection regime. As
a part of the transfer process, all current receiverships are to be reviewed by
OPG, assessed and an application made to the court for an order. No fee will
be charged for this part of the process.

It is anticipated that the Court may decide that it is unnecessary to appoint a
deputy and in such cases no fee will be incurred. The receivership will be
ended and no further action taken.

All other cases at the time of implementation in October 2007 will be:

¢ |Initially allocated into the lower supervision category (Type Il) with an
annual fee of £175 payable on 31 March 2008;

e All cases will then be subject to an assessment conducted by Public
Guardian. Once the case has been assessed the deputy will be notified of
the outcome. At this point a deputy set-up fee of £125 will become payable;

e During the assessment process, the Public Guardian will determine which
category of supervision will apply for that year. The assumption is that in the
majority of cases this will be the lower category of supervision (Type II)
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attracting a fee of £175. The deputy will receive an invoice calculated to the
end of March 2008, and thereafter fees will be invoiced annually in March or
on the cessation of the deputyship.

o If the case is subsequently assessed as requiring higher supervision (Type
), then the appropriate annual fee of £800 will apply from the date of
assessment but will not be payable until the end of the year. The deputy will
receive a single invoice at the end of March 2008 detailing the supervision
fee that will be calculated on a pro rata basis.

Overall transition will provide continued protection for the person who lacks
capacity, with the protection of an assessment conducted by the Public
Guardian. It is anticipated that most cases moving onto the new scheme will
end up paying less than at present.

Exemptions Policy

33.

34.

35.

After consideration of the responses, there is no change to the proposals to the
exemptions policy outlined in the consultation. Therefore, in order to qualify for
an automatic exemption from the Court and OPG fees, applicants (or their
clients) will need to prove that they are in receipt of specified benefits and that
their net capital assets (including any property) are below the threshold of
£16,000.

Net capital assets will be taken into consideration in addition to benefits
because receipt of benefits does not necessarily mean inability to pay fees.
This is because certain assets, which may relevant for determining ability to
pay fees, are disregarded when assessing eligibility for benefits. For example,
property maybe disregarded or temporarily disregarded where there is an
intention to sell, and personal injury awards may be disregarded when
assessing an Income Support claim. We think it would be inequitable for those
who would soon benefit from the proceeds of sale or a large award, to be
excluded from paying fees, particularly as the Court takes into account future
Court of Protection fees when awarding damages.

Where the net capital asset is shown to be less than £16,000 an automatic
exemption will apply when an applicant is in receipt of one or more of the
following means-tested benefits:

e Income Support; or
e Income-based Jobseeker’'s Allowance; or
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e Pension Guarantee Credit; or
e A combination of Working Tax Credit and either Child Tax Credit or
Disability Element or Severe Disability Element.

36. The availability of exemptions will be publicised by OPG. There will be a
standard form available for those applying for an exemption. Proof of net capital
assets and receipt of benefits will need to be provided together with details of
income and expenditure.

37. OPG will publicise clearly that it will be possible to apply for a remission from
payment, even if an application for exemption is refused.

Remissions Policy

38. Where there is no entitlement to an automatic exemption, there will be power
for the fee to be remitted in part or in whole. Remissions will be undertaken on
a discretionary basis. The Court or OPG may remit or postpone the payment of
the whole or part of any fee where in its opinion, hardship maybe caused or the
circumstances are otherwise exceptional. The Court or OPG may remit
payment or any part of any fee where the cost of the calculation and collection
would be disproportionate to the amount involved.

39. Consideration of the remissions will be based upon the provision of evidence of
income, expenditure and capital assets. As with exemptions the approach
taken to remissions will be available on the OPG website, in hard copy and the
information will be sent out whenever a request for information on making
applications to the Court or Public Guardian is received.

Our next steps

40. The responses received have helped us to refine and develop the proposed fee
structure. The detail of the fees structure will be set out in two Statutory
Instruments to be prepared and laid before Parliament; one to set out fees
applying in the new Court of Protection and one that will set out fees applying in
the OPG. As part of this work, OPG are considering further the best way of
publicising the fees structure together with the availability of exemptions and
remissions.
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Consultation Co-ordinator contact details

If you have any complaints or comments about the consultation process rather
than about the topic covered by this paper, you should contact the Department for
Constitutional Affairs Consultation Co-ordinator, Laurence Fiddler, on 020 7210
2622 or email him at

Alternatively, you may wish to write to the address below:

Laurence Fiddler

Consultation Co-ordinator
Department for Constitutional Affairs
5" Floor Selborne House

54-60 Victoria Street

London

SW1E 6QW

If your complaints or comments refer to the topic covered by this paper rather than
the consultation process, please direct them to the contact given on page 3.
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The Consultation Criteria

The six consultation criteria are as follows:

1. Consult widely throughout the process, allowing a minimum of 12 weeks for
written consultation at least once during the development of the policy.

2. Be clear about what your proposals are, who may be affected, what questions
are being asked and the timescale for responses.

3. Ensure that your consultation is clear, concise and widely accessible.

4. Give feedback regarding the responses received and how the consultation
process influenced the policy.

5. Monitor your department’s effectiveness at consultation, including through the
use of a designated consultation co-ordinator.

6. Ensure your consultation follows better regulation best practice, including
carrying out a Regulatory Impact Assessment if appropriate.
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