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Executive summary

This consultation paper makes proposals in relation to Part 46 of the Civil
Procedure Rules, which deals with fast track trial costs. The paper proposes that
these costs should be increased to take account of the rise in inflation since they
were first introduced in April 1999.

The paper also proposes that the increased costs should apply to any trial that
takes place on or after the day upon which the new rules are implemented.

Following consultation it is intended to ask the Rule Committee to make the
necessary amendments to Part 46.
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Introduction

This paper sets out for consultation the proposal to increase the fast track trial
costs in Part 46 of the Civil Procedure Rules. The paper also examines how any
transition between the old rules and new rules should be implemented. The
consultation is aimed at those who are involved in fast track trials or who are liable
to pay costs, including barristers, solicitors and insurers.

Although in the main this consultation follows the Code of Practice on Consultation
issued by the Cabinet Office, Vera Baird QC MP, Under-Secretary of State for the
Department for Constitutional Affairs has taken into account the views of many
stakeholders that an increase in costs should be considered as soon as possible.
She has therefore agreed in the circumstances a consultation period of four weeks.
Depending on the outcome of the consultation, this timetable would then allow for
the Civil Procedure Rule Committee to consider a draft rule with a view to sign off
in June 2007 and implementation in October 2007. A partial regulatory impact
assessment, attached at Annex A, indicates that insurers and legal professionals
are likely to be particularly affected. The proposals are not likely to lead to
additional costs or savings for businesses, charities or the voluntary sector or for
the public sector. Comments on this regulatory impact assessment are particularly
welcome.

Copies of the consultation paper are being sent to the following:
Association of British Insurers

Association of District Judges

Association of Personal Injury Lawyers

The Bar Council

Citizens Advice

Civil Court Users Association

Civil Justice Council

Federation of Small Businesses
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Forum of Insurance Lawyers

Forum of Private Business

HM Council of Circuit Judges

The Law Society

Motor Accident Solicitors Society

National Health Service Litigation Authority
Personal Injury Bar Association

Senior Presiding Judge

However, this list is not meant to be exhaustive or exclusive and responses are
welcomed from anyone with an interest in or views on the subject covered by this

paper.
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The proposals

Background

1.

Part 46 of the Civil Procedure Rules (CPR) deals with the amount of costs
which the court may award as the costs of an advocate for preparing for and
appearing at the trial of a claim in the fast track. It was implemented as part of
the CPR in April 1999, following Lord Woolf's Access to Justice report. Since
their introduction in April 1999, the fast track trial costs have not increased.

The fast track is the normal track for any claim to which the small claims limits
do not apply, provided it has a financial value of not more than £15,000 and the
trial is likely to last for no longer than one day. In addition oral expert evidence
at trial is limited to one expert per party in relation to any expert field, and no
more than two expert fields in total.

The general costs rule in the fast track is that, at the conclusion of a claim, the
unsuccessful party will be ordered to pay the costs of the successful party.
This would include Part 46 costs (assuming that the successful party has
instructed an advocate to prepare for and appear at the trial).

Members of the Bar Council have expressed concern that the amounts set out
in Part 46 have not increased for eight years. They believe that a high number
of advocates, particularly junior advocates, are currently underpaid for the work
they do. They contend that the volume of work involved in fast track cases has
increased significantly since 1999, and moreover, that the fees were set on the
basis that minimal preparation would be required, when this often is not the
case. The Council has indicated that a thorough review of the amount of costs
awarded is needed but that in any event the amount awarded should be
increased at least to take account of inflation.

A thorough review would necessitate a detailed examination of the entire
process. While we consider that this might be appropriate in the longer term
we have also taken into account the Bar Council’s strong view that an increase
should be implemented as expediently as possible. Given that the basis upon
which these costs were established has not changed, and given the passage of
time that has elapsed since they were set, we consider that an increase to the
fast track trial costs is appropriate.
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6. The Department considers that the quickest and most straightforward way to
achieve this is to increase the figures in line with inflation. An increase
according to the Retail Price Index (RPI) would be consistent with the recent
RPI increase to the guideline hourly rates for solicitors.

7. However, the Bar Council has proposed that rather than RPI, the increase in
the fast track trial costs should be linked to an average earnings index. It has
indicated that it believes this would be fairer as the fixed trial costs effectively
amount to the ‘wage’ awarded to advocates for appearing at trial. There are
many types of average earnings index, but we consider that the Private Sector
Average Earnings Index would be the most relevant if the amounts were to be
increased by an earnings index.

In selecting the most accurate price index is it is essential to consider whether
the costs awarded cover only the direct costs of labour. If, in addition to labour,
the costs cover overheads such as accommodation and general administrative
expenditure, the RPI (as the broadest measure of inflation) might be the most
appropriate index to use. This is because the RPI tracks the movement in the
price of elements such as these. These elements are not however, included
within the average earnings indices or the government headline inflation. As
these costs are likely to be a factor, we consider that RPI is the most suitable
index to use.

The figures in Annex B show the rates currently payable and those in Annex C
show the effect of such increases as calculated from April 1999 to December
2006 and rounded to the nearest £5. However, we are mindful that the earliest
that the rule can come into force is October 2007 and by then the figures will be
out of date. Although it is not possible to forecast what the rates will be in
October 2007, it is proposed that if the Rule Committee agrees the rule change
then the most up to date figures will be included in the statutory instrument
when it is signed off in June 2007.
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Q1. Do you agree that the fast track trial costs should be increased in line

with inflation? If not please set out your reasons why.

Q2. If you agree, should the costs increase in line with the Retail Prices

Index? If not please set out your reasons why and indicate whether you
prefer the Private Sector Average Earnings Index or another index.

Implementing the new rules

Transitional Arrangements

10.

11.

12.

Following consultation, if the Rule Committee agrees the proposed changes the
statutory instrument effecting the increase could be signed in June 2007. The
new rules would then be published and come into force on 1 October 2007. It
Is important that the transitional arrangements are as straightforward and as
fair as possible.

Given that these costs are for preparing for and appearing at the trial we
propose that the new rules should apply to all trials that take place on or after
the date of implementation.

In a few cases heard shortly after the implementation date some advocates’
preparation may have taken place before implementation. However, we
consider that any overlap will be marginal and that other transitional
arrangements would produce much greater anomalies. For example, applying
the new rules to fast track claims issued after the date of implementation would
lead to a long delay before the new costs took effect, so defeating the purpose
of the increase. This could also lead to two advocates in court on the same
day being awarded different trial costs (depending on when the case was
issued).

Q3. Do you agree that the new rules should apply to all trials that take place

on or after the date of implementation? If not, please set out your
reasons why and state what you consider the appropriate transitional
arrangements should be.
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Questionnaire

We would welcome responses to the following questions set out in this consultation
paper.

Q1. Do you agree that the fast track trial costs should be increased in line
with inflation? If not please set out your reasons why.

Q2. If you agree, should the costs increase in line with the Retail Prices
Index? If not please set out your reasons why and indicate whether you
prefer the Private Sector Average Earnings Index or another index.

Q3. Do you agree that the new rules should apply to all trials that take place
on or after the date of implementation? If not, please set out your
reasons why and state what you consider the appropriate transitional
arrangements should be.

Thank you for participating in this consultation exercise
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About you

Please use this section to tell us about yourself

Full name

Job title or capacity in which
you are responding to this
consultation exercise

(eg. member of the public etc.)

Date

Company name/organisation
(if applicable):

Address

Postcode

If you would like us to
acknowledge receipt of your [ _
response, please tick this (please tick box)
box

Address to which the
acknowledgement should be

sent, if different from above

If you are a representative of a group, please tell us the name of the group and
give a summary of the people or organisations that you represent.

10
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How to respond

Please send your response by 5 May 2007 to:

Nina Skomorowski

Department for Constitutional Affairs

Legal Services Regulation and Redress Division
3" Floor

Selborne House

54-60 Victoria Street

London

SWI1E 6QW

Tel: 020 7210 8541

Fax: 020 7210 0613

Email: nina.skomorowski@dca.gsi.gov.uk

Extra copies

Further paper copies of this consultation can be obtained from this address and it is
also available on-line at http://www.dca.gov.uk/index.htm

Publication of response

A paper summarising the responses to this consultation will be published in June.
The response paper will be available on-line at http://www.dca.gov.uk/index.htm
Representative groups

Representative groups are asked to give a summary of the people and
organisations they represent when they respond.

Confidentiality

Information provided in response to this consultation, including personal
information, may be published or disclosed in accordance with the access to
information regimes (these are primarily the Freedom of Information Act 2000

11
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(FOIA), the Data Protection Act 1998 (DPA) and the Environmental Information
Regulations 2004).

If you want the information that you provide to be treated as confidential, please be
aware that, under the FOIA, there is a statutory Code of Practice with which public
authorities must comply and which deals, amongst other things, with obligations of
confidence. In view of this it would be helpful if you could explain to us why you
regard the information you have provided as confidential. If we receive a request
for disclosure of the information we will take full account of your explanation, but
we cannot give an assurance that confidentiality can be maintained in all
circumstances. An automatic confidentiality disclaimer generated by your IT system
will not, of itself, be regarded as binding on the Department.

The Department will process your personal data in accordance with the DPA and in
the majority of circumstances, this will mean that your personal data will not be
disclosed to third parties.

12
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Annex A: Partial Regulatory Impact Assessment

Title of Proposal

Part 46 of the Civil Procedure Rules: fast track trial costs.

Purpose and intended effect
® Objective

The objective of these proposals is to raise the fast track trial costs to take account
of the increases in inflation since the Civil Procedure Rules were first introduced.

(i) Background

Part 46 of the Civil Procedure Rules deals with the amount of costs which the court
may award as the costs of an advocate for preparing for and appearing at the trial
of a claim in the fast track. It was implemented as part of the Civil Procedure Rules
(CPR) in April 1999, following Lord Woolf's Access to Justice report.

(i) Rationale for Government Intervention

Since the fast track trial costs were first introduced in April 1999 they have not
been increased. In particular, the Bar Council has expressed concerns that the
amounts contained in Part 46 have not increased for eight years. They believe that
a high number of advocates, particularly junior advocates, are currently underpaid
for the work they do.

Consultation

® Within government

The Department does not believe that the proposals will have a significant impact
on any other Government Departments and so has not consulted within
Government.

(i) Public consultation

13
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The Department has spoken informally to some key stakeholders about a possible
increase and they have raised no objection. We have also spoken to
representatives of the Civil Justice Council who originally considered this issue and
who recommend an increase. In addition we have met with representatives of the
Bar Council.

Options

The options are:

e No increase to Part 46 fast track trial costs

e Increase Part 46 fast track trial costs in line with Retail Price Index (RPI)

e Increase Part 46 fast track trial costs in line with Average Earnings Index (AEI)

Costs and benefits:

The sectors primarily affected by any potential increase would be advocates who
prepare for and appear at fast track trials, and any unsuccessful party (or insurer)
who is liable to pay these costs.

Equality Impacts:

The proposals have been screened for impact on equalities. On the evidence
available, we do not consider that any of the options impact differentially on
individuals or groups within the population according to their ethnicity, religion,
disability, age, gender or sexual orientation. Accordingly, it is our belief that no full
equality impact assessment is required.

Option 1 —no change
Benefits

If the status quo is maintained, unsuccessful parties will not incur any additional
costs.

14
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Cost

There would be no effect on current costs if no changes were made to Part 46 of
CPR. To demonstrate the impact of any increase we have calculated the value of
fixed costs paid in 2006. The figures used are the Department’s figures for fast
track trials where a specific amount of money was claimed. These are not an exact
reflection as for example, some trials may not have incurred these costs while
others may not be included because they did not claim a specific amount of money.

e No. of claims x fee in £ = value of costs paid

e No. of claims of with a value up to £3000 = 391 x 350 = 136,850

e No. of claims value between £3000 & £10,000 = 1174 x 500 = 587,000
e No. of claims with value about £10,000 = 668 x 750 = 501,000

e Total £1,224,850.

There are arguments that as the costs have remained the same for seven years,
and the basis for the costs has not changed, it is right that they should be
increased to take account of inflation. For this reason we do not consider option 1
to be the most appropriate option.

Option 2 —Increase in line with RPI
Benefits

The major benefit of uprating Part 46 in line with RPI would be that the fast track
trial costs recovered would reflect the inflation that has taken place since they were
first introduced in 1999. The Office of National Statistics describes the Retail
Prices Index (RPI) as ‘the most familiar general-purpose domestic measure of
inflation in the United Kingdom.™

In selecting the most accurate price index is it is essential to consider whether the
costs awarded cover only the direct costs of labour. If in addition to labour, the
costs cover overheads such as accommodation and general administrative
expenditure, the RPI (as the broadest measure of inflation) might be the most

! http://www.statistics.gov.uk/

15



Part 46 of Civil Procedure Rules: Fast Track Trial Costs Consultation Paper

appropriate index to use. This is because the RPI tracks the movement in the price
of elements such as these. These elements are not however, included within the
average earnings indices or the government headline inflation. As these costs are
likely to be a factor, we consider that RPI is the most suitable index to use.

Costs

The costs of an increase will be borne by any party or insurer who is liable to pay
these costs following a fast track trial. Annex C of the paper shows the amounts in
Part 46 uprated in line with RPI, calculated from April 1999 to December 2006.
Using these figures it is possible to calculate what the amounts awarded for Part 46
would have been had the costs been uprated in line with RPI as a comparison to
option 1 above.

e No. of claims of up to £3000 = 391 x 430 = 175,950

e No. of claims value between £3000 & £10,000 = 1174 x 615 = 722,010

e No. of claims with value about £10,000 = 668 x 920 = 614,560

e Total £1,512,520

Based on available figures, the additional cost of an increase in line with RPI is
£287,760.

Option 3 —increase in line with an Average Earnings Index

Benefits

As with option 2 the benefit of increasing in line with the AEI is that the fast track
trial costs recovered would reflect the inflation that has taken place since they were
first introduced in 1999. The Bar Council contends that this is the most suitable
index to use because the amounts awarded are for the preparation and attendance
of an advocate at trial and so do not include any element for overheads. The most
suitable AEI in this situation would be the Private Sector Index.

Costs

As with option 2, the costs of an increase will be borne by any unsuccessful party
to a fast track trial, who has a cost order made against them (assuming that the
successful side has instructed an advocate to prepare for and appear at the trial).

16
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Annex C of the paper shows the amounts in Part 46 uprated in line with the Private
Sector Index calculated from April 1999 to December 2006. Using these figures it
is possible to calculate what the amounts awarded for Part 46 would have been
had the costs been uprated in line with Private Sector Index as a comparison to
option 1 above.

e No. of claims of up to £3000 = 391 x 475 = 185,725

e No. of claims value between £3000 & £10,000 = 1174 x 680 = 798,320
e No. of claims with value about £10,000 = 668 x 1020 = 681,360

e Total £1,665,405

Based on available figures, the additional cost of an increase in line with Private
Sector Index is £440,555.

Small Firms Impact Test

We do not anticipate that the proposals will have a significant negative impact on
small firms. However, we would particularly welcome the views of small firms and
their representatives on how these draft proposals affect them. The Small
Business Service has been consulted and acknowledges this approach.

Competition assessment

The competition filter undertaken as part of the Competition Assessment suggests
that there is unlikely to be a negative impact on competition. There is no specific
market that would be affected by these proposals.

Legal Aid and administration of justice impact test

The impact on the legal aid fund should be limited. The increase in costs will need
to be met by the fund only where it is funding a case that proceeds all the way to
trial and where the fund is unable to recover its costs. This would be most likely as
a result of there being no order for costs (this is perhaps most likely to occur where
defendants are legally aided: probably housing possession cases and also possibly
general debt cases).

Overall only a limited number of claims proceed to trial (approximately five per
cent). Most of those will not be eligible for legal aid funding and of those that are,

17
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many will not be allocated to the fast track (for example the more complex claims
where the trial would last longer than one day or the value of the claim exceeds
£15,000). In addition the Legal Services Commission will only provide funding for
cases which satisfy the merits criteria. Where the fund does have to meet the
costs, then the additional cost will be in the region of £100 - £300 per case.

Administrative burden/compensatory simplification measures.

The guidance to compensatory simplification measures has been considered.
However, the paper simply recommends increasing the amounts in Part 46 to take
account of inflation, which does not involve implementing any new regulation. As
such the requirement to offset any existing regulation when implementing new
regulation is not relevant here.

Enforcement, sanctions and monitoring

There are no requirements for enforcement measures, sanctions or monitoring
systems.

18
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Annex B: Current version of Part 46

Part 46 Civil Procedure Rules

46.2 (1) The following table shows the amount of fast track trial costs which the
court may award (whether by summary or detailed assessment).

Value of the claim Amount of fast track trial costs which the
court may award

Up to £3,000 £350

More than £3,000 but not more than £500

£10,000

More than £10,000 £750

46.3 (2) If -

(a) in addition to the advocate, a party’s legal representative attends the trial;

(b) the court considers that it was necessary for a legal representative to attend to
assist the advocate; and

(c) the court awards fast track trial costs to that party,

the court may award an additional £250 in respect of the legal representative’s
attendance at the trial.

(3) If the court considers that it is necessary to direct a separate trial of an issue
then the court may award an additional amount in respect of the separate trial but
that amount is limited in accordance with paragraph (4) of this rule.

(4) The additional amount the court may award under paragraph 3 must not exceed
two-thirds of the amount payable for that claim, subject to a minimum award of
£350.

19
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Annex C: Part 46 updated version of Part 46 based on RPI
and PSAEI

46.2 (1) The following table shows the amount of fast track trial costs which the
court may award (whether by summary or detailed assessment).

Amount of fast track trial costs which the court may
award

Value of claim
RPI PSAEI

Up to £3,000 £ 450 £475

More than £3,000 but not | £615 £680

more than £10,000

More than £10,000 £920 £1020

46.3 (2) If -

(a) in addition to the advocate, a party’s legal representative attends the trial;

(b) the court considers that it was necessary for a legal representative to attend to
assist the advocate; and

(c) the court awards fast track trial costs to that party,

the court may award an additional £310 / 340 in respect of the legal
representative’s attendance at the trial.

(3) If the court considers that it is necessary to direct a separate trial of an issue
then the court may award an additional amount in respect of the separate trial but
that amount is limited in accordance with paragraph (4) of this rule.

(4) The additional amount the court may award under paragraph 3 must not exceed
two-thirds of the amount payable for that claim, subject to a minimum award of
£450 / 475.
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The Consultation Criteria

The six consultation criteria are as follows:

1)

2)

3)

4)

5)

6)

Consult widely throughout the process, allowing a minimum of 12 weeks for
written consultation at least once during the development of the policy.

Be clear about what your proposals are, who may be affected, what questions
are being asked and the time scale for responses.

Ensure that your consultation is clear, concise and widely accessible.

Give feedback regarding the responses received and how the consultation
process influenced the policy.

Monitor your department’s effectiveness at consultation, including through the
use of a designated consultation co-ordinator.

Ensure your consultation follows better regulation best practice, including
carrying out a Regulatory Impact Assessment if appropriate.

These criteria must be reproduced within all consultation documents.
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Consultation Co-ordinator contact details

If you have any complaints or comments about the consultation process rather
than about the topic covered by this paper, you should contact the Department for
Constitutional Affairs Consultation Co-ordinator, Laurence Fiddler, on 020 7210
2622, or email him at consultation@dca.gsi.gov.uk

Alternatively, you may wish to write to the address below:

Laurence Fiddler

Consultation Co-ordinator
Department for Constitutional Affairs
5th Floor Selborne House

54-60 Victoria Street

London

SW1E 6QW

If your complaints or comments refer to the topic covered by this paper rather than
the consultation process, please direct them to the contact given under the How to
respond section of this paper at pagell.
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